
This week was a very wild 
week for buying and sell-
ing businesses for my cli-

ents. In my o�ce, I represented 
buyers and sellers, buying and 
selling both stock and assets. 

For those who are a bit rusty 
with the di�erences of acquiring 
a company through a stock sale 
versus an asset sale, the di�er-
ence is clear. In a stock sale, the 
buyer buys and the seller his or 
her ownership rights to the busi-
ness and company by a method 
of transferring or selling the 
stock or interest in the company 
to the buyer. 

In an asset purchase sale the 
buyer buys and the seller sells 
the assets of the company which 
might include all or some of the 
following: personal property, fur-
niture, �xtures, equipment, intel-
lectual property, business name, 
real estate, customer accounts 
and information, accounts re-
ceivable, or a lease.

You might ask yourself, what 
do I want to buy assets or stock? 
As an experienced business trans-
actional attorney, my answer is 
that it depends on who you are -- 
the buyer or seller. As a seller, you 
want to “sell out” which prob-
ably means that when you are no 
longer in the business you don’t 
want to be open to or exposed to 
any downs or liabilities related to 
the business. 

In addition, you probably 
don’t want to trigger some provi-
sions in certain agreements that 
will require a new owner to jump 
over various hoops to get ap-
proved for credit or leasing your 
rented space. 

Most often, stock sales work for 

sellers because they create almost 
a seamless transition for the sell-
er and the new buyer. In a stock 
sale, you, the seller, are selling 
both, the good and the bad, the 
assets and liabilities. The entity, 
your business, does not change at 
all but only the person who owns 
the stock. The rest of the world, 
customers, creditors, vendors, 
employees won’t really see the 
new ownership change the way 
an asset sale will end up. 

A caveat to a stock sale is to 
pay attention to some speci�c 
approvals that may be required 
for some creditors or landlords 
if your company changes owner-
ship by more than 51 percent.

If you are the buyer, you move 
right to the asset sale and never 
look back. As a buyer, you never 
want to be in the position of �nd-
ing out that the seller had an old 
or unknown liability that you are 
now responsible for because you 
own the company. With an as-
set sale you get the assets of the 
seller, which is the value of the 
business, and not the seller’s li-
abilities. It also provides you with 
an opportunity to begin your 
business with a nice clean com-
pany without any of the negative 
baggage.

A caveat to an asset sale is that 
creditors, landlords, and suppli-
ers may require you to prove that 
you are as good of a credit risk in 
order for them to continue to do 
business with you, the new busi-
ness owner. 

Another thing that you should 
be aware of in an asset sale is 
that you need to make sure that 
the assets you are buying are free 
and clear of any liens or encum-

brances. If there are any creditors 
or lien holders on those assets 
make sure they are being paid o� 
at closing or immediately after-
wards and that they release any 
interest that they have on those 

assets.
Overall buying and selling 

businesses are big transactions 
for all of us. They often are deal-
ing with hundreds of thousands 
if not millions of dollars and 
should be taken very seriously. 
Your agreements and how you 
structure the deal will have an 
e�ect on the past, present and fu-
ture of both the buyer and seller. 
Hire an attorney and make sure 
that you have someone repre-
senting you during the entire 
process. Unfortunately, in the 
business world deals can often go 
south and you don’t want to be 
on the downside of the deal that 
went in that direction. 
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